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Introduction

It will make history when, in the future, the company law of 28 states will
be founded on the same basic principles in that the central rules of the EU
company law will be binding on not only the old 15 EU states, but also the
three EEA states and the 10 new EU Member States to be.

The company law of these many states is not uniform — nor is it re-
quired to be so —but all the main company rules will, or shall, be reflected
in the company law of each individual state.

Add to this the importance to company law of the basic freedom rights
in the EU Treaty, i.e. the right of establishment, the right to provide servi-
ces, the free movement of labour, etc. These basic rights which derive
from primary EU law are very important to the mobility of all companies.
Further, the advent of common European company types in the form of
the European Economic Interest grouping and — from 8 October 2004 — the
European Company — will change the European company law scenario
for ever.

In the ‘old days’ European law accounts of company law necessarily
had to be comparative. The accounts would show a lot of features which
were common from state to state but basically the emphasis was on the
differences in the company law of the states. Now the emphasis will be on
the common, cross-border features of company law and this is the main
aim of the present account of the EU company law.

The book will focus on the cross- border mobility of companies in the
form of access to establish themselves in other states and the requirement
of equal treatment of foreign and domestic companies. Secondly, various
company types are treated, including the cross-border partnership: the
European Economic Interest Grouping, and, from 8 October 2004, the
common European company: the SE. Subsequently, the common Europe-
an tax rules securing the access to cross-border mobility via take-over and
merger without releasing of tax, and the access to cross-border group-
internal merger of reserves in the form of dividend, likewise without tax
release.

Having focused on the EU law enterprise concept in contrast to the
company law concept the book goes on to describe the events which will
or may occur in a company’s lifetime: Its formation, infusion of capital,

XV

Denne side er kabt pd www.ebog.dk og er omfattet af lov om ophavsret
Uanset evt. aftale med Copy-Dan er det ikke tilladt at kopiere eller indscanne siden til undervisningsbrug eller erhvervsmaessig brug.

Bogen er udgivet af Djef Forlag (www.djoef-forlag.dk)



loss of capital, its issue of securities, the set of rules of the individual
company in the form of articles and formation document, the company
bodies and shareholders, mutual competence, external and internal rela-
tions of board and management, the general meeting, equal treatment of
shareholders, including on a majority take-over, employees’ rights on
transfer of an enterprise from one company to another and on outsourcing
of services from company to company, annual report and consolidated
accounts, merger, division, merger control liquidation, bankruptcy and
reconstruction. All of which is treated from a common European point of
view which may seem a bold - but not impossible — venture.

I have endeavoured to ensure that the book does not provide the reader
with a barren enumeration of existing and proposed EU provisions but
really presents a comprehensive account of the law as it stands. Further
the case law of the EC Court, the practice of the European Commission
and of the courts of the individual states, especially German courts, is
integrated naturally in the account which also goes for the common
European legal literature .

Aalborg University, October 2002
www.business.auc.dk

Erik Werlauff

XVI
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CHAPTER 1

Legal Personality And Cross-border
Mobility of Companies

1.1. Determining the concept of legal person

In the following, legal personality is deemed to exist when property is
separated from its owner/s in such manner that it has acquired its own
legal capacity, capacity to make contracts and accomplish other legal acts
(‘contractual capacity’), capacity to be a party in legal proceedings in its
ownright, and ‘procedural capacity’. Legal capacity may be defined as the
power to hold rights and become liable to duties in one’s own name with-
out such right or duty lying with the owners of the property involved.
Capacity to make contracts (‘contractual capacity’) is the power to use
one’s legal capacity in external dispositions aimed at such purpose. Since
the legal person cannot write letters or speak its mind the acts undertaken
must necessarily be through the agency of its organs or a certain amount
of these. The organs are not the agents, properly speaking, of the legal
person since one prerequisite of such agency is that the principal might
have elected to perform the acts in question himself. The legal person does
not have such choice. It is forced to act through its organs and can only
express itself through such channel (or via an agent appointed by one of
the organs) in the same way as a person of minority status has to express
his mind through his guardian in e.g. contract law matters.

The capacity to be a party is the capacity to sue or be sued in legal
proceedings before a court of law or arbitration court. The party in the
case is the legal person and not the owners behind it, if any. Likewise, the
judgment creditor or debtor is the legal person, not its owner. A judgment
against the legal person is not a judgment against its owners. The proce-
dural capacity is the power to dispose of one’s party capacity. Thus, proce-
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Legal Personality and Cross-border Mobility of Companies

dural capacity is the procedural equivalent to the capacity to act in civil
law, in the same way as capacity to act relates to party capacity, proce-
dural capacity relates to party capacity. Hence, what was said above
relating to the organ dispositions on behalf of the legal person is also true
in a procedural context.

Itis no mandatory requirement for legal personality that the owners are
not liable for its debts. Although it was established above that such debts
lie with the legal person and not with the owners this starting point does
not prevent that the legal system a) endows such organisation for which
the participants are liable with a legal personality, or conversely, b) allows
the owners’ liability to be limited to the property without endowing the
latter with a legal personality of its own. One example of the a) category
is the Regulation on European Economic Interest Groupings which allows
each state to determine whether or not the grouping of undertakings is to
rank as a legal person, cf. Art 1(3), whereas the requirement of the unlim-
ited, joint and several liability for the grouping’s debts is an absolute one,
cf. Art 24(1). One example of b) is the Directive on Single-Member private
limited liability companies which provides in Art 7 that states which do
not recognise single entrepreneurs in company form shall recognise the
concept of single member undertakings with limited liability.

1.2. A community law definition of legal personality

The 1* Company Directive contained provisions on the legal person’s
external acts and dealt with the issue when a legal person may exception-
ally be declared invalid and thereby annulled but it failed, somewhat
unaccountably, to define the concept of ‘legal person’. Therefore we must
address the Regulation on Economic Interest Groupings which deals with
a personal company type and not a capital company, to find a definition
in Community law of the concept. In Art 1(2) it is established that the
grouping of undertakings from the date of registration will acquire the
capacity in its own name to have rights and obligations of all kinds (i.e.
legal capacity), to make contracts or accomplish other legal acts (i.e. the
contractual capacity), and to sue and be sued (i.e. the capacity to be a
party in legal proceedings). Combining these statements with Art 20
which provides that only the manager/s may represent the grouping in
respect of dealings with third parties we have achieved an adequate
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Company nationality dertermination ...

Community law definition of the legal capacity, contractual capacity, the
capacity to be a party in legal proceedings, and the procedural capacity
which are all inherent in the legal personality concept. That this Commu-
nity law definition requires priority over an individual state’s possibly
deviating concepts is evident from Art 2(1) in the Regulation on group-
ings, which — although leaving the construction of memorandum and
articles etc. to the domicil state — excludes from such renvoi matters relat-
ing to natural persons’ ‘status and capacity’ (legal capacity), and capacity
to contract or accomplish other legal acts as well as a legal person’s ‘status
and (contractual) capacity’.

1.3. Company nationality determination and -change;
international choice of law

The EC Treaty contains no sanction, whether by directive or regulation, for
imposing on the Member States a duty to recognise personal or capital
companies from the other Member States in a company law context
(whereas the rules on establishment, which are discussed below, require
the Member States to recognise the freedom of establishment of commercial
legal persons to the same extent as natural person’ freedom of establish-
ment). On the other hand the Member States are under a duty to negotiate
an agreement on several important issues, including mutual recognition
of the companies mentioned in Art 48(2) (formerly Art 58), cf. Art 293,
third dash? (formerly Art 220).

On this basis an agreement on mutual recognition of companies and
legal persons was made as early as 1968. Since that Treaty cannot take
force until it has been ratified by all EU states, cf. Art. 14, and since one
Member State has declined such ratification it is not yet applicable law in
the Member States. Nor is it likely to be.

Hence it would seem that the individual state’s own private international
rules will determine nationality of a company. ‘Would seem’ is used
because this area is also governed by Community law which provides that
the nationality determination of a company obtained by such application
of private international law must not result in a failure to recognise the
legal personality status of lawfully established companies from other EU
or EEA countries and thereby provide the means to deny them access to
establish themselves, cf. below. This presents a problem especially in
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