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1. Structural characteristics 

1.1. Nordic Contract Law between Common Law and Civil Law 
Although different in constitution (Sweden, Norway and Denmark being con-
stitutional monarchies and Finland and Iceland being republics) the Nordic 
countries form part of a common cultural heritage. Each country has its own 
language that is a deviation of North Germanic language (in Norway there are 
even different variations of this, and in Finland the major part of the popula-
tion speaks another language, Finnish, which is unrelated to the Germanic 
language group). In addition, each country shares more or less the same cul-
tural and political values, which has resulted in the creation of rather open-
minded cultures with strong social security systems. 
 Nordic lawyers are often asked whether our legal systems belong to the 
common law family or to the civil law family. That question is not easily an-
swered. Because we lack a civil code and a strong focus on the balancing of 
interests (as expressed through legal doctrine and court practice) we possess 
some common law traits – at least on the face. But our legal concepts are 
clearly drawn from civil law traditions. In substance, it may be more ade-
quate to say that we belong to the civil law family. Nevertheless, we prefer 
not to be characterized as ‘belonging’ to either common law or civil law, but 
to be considered a legal family of our own. 

An early attempt towards a codification was made in 1683, when the Danish King Chris-
tian the Fifth adopted Danske Lov (The Code of Denmark). At that time, Norway was a 
part of Denmark, and Danske Lov was therefore similarly put into force in Norway, as 
Norske Lov (The Code of Norway). Although the Code of Denmark includes some basic 
rules that are still in force (like the pacta sunt servanda rule in Article 5-1-1 or the rule on 
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employers’ liability in 3-19-2), it never developed into a ‘civil code’ in the ordinary civil 
law sense. Only some of its chapters dealt with contract law (others comprised the laws of 
the clergy, penalty law, civil procedures law and criminal procedures law), and its focus on 
providing examples of the various rules rather than presenting the rules themselves is one 
reason it does not qualify for inclusion in the so-called league of Codes (e.g. the French 
Côde Civil and the German Bürgerliches Gesetzbuch, the ‘BGB’). In Sweden, medieval 
compilations of legal rules were replaced by a ‘code’ that was issued in 1734. The rules 
were presented under a number of compartments (Sw: balkar) according to the subject of 
the rules; mixing private law rules with public law rules. Some rules regarding contracts 
were set out in the compartment of trade (Sw: Handelsbalken). At that time, Finland was a 
part of Sweden. The code of 1734 is still valid law in both countries in the sense that it rep-
resents the latest complete law revision. Today, most of the rules have been overridden by 
later legislation or have become obsolete. The way that the law is structured within the 
code has no resemblance to the systematic found in later codifications from the European 
continent. 

Most of the legal concepts currently in use in Nordic legal reasoning are root-
ed in the positivistic tradition of the BGB. Examples hereof are the notion of 
the Willenserklärung (the declaration of will or intent) and Unmöglichkeit 
(impossibility). It may be that these concepts do not have exactly the same 
meaning in the Nordic countries as they do in German law, and their meaning 
may even vary between the Nordic countries. However, they essentially deal 
with the same issues. Such concepts are not necessarily used as a basis for 
logical deductions. They rather define a conceptual framework within which 
the balancing of interests can take place. In that regard, Nordic legal reason-
ing is somewhat different from the reasoning that takes place in civil law sys-
tems. 
 Legal argumentation is thus a fundamental characteristic of Nordic con-
tract law. In the absence of statutory concepts, Nordic lawyers are trained to 
think pragmatically, taking the consequences of a legal deduction into con-
sideration. This pragmatism also affects the use of concepts. Where a civil 
law jurist may discuss whether a specific statement ‘is’ a declaration of intent 
(Willenserklärung), a Nordic lawyer would rather focus on the nature of the 
underlying intent and the expectation that it could reasonably create in the 
mind of the recipient. The underlying concepts are thus used in a much more 
pragmatic fashion that takes into account all the particularities of the case at 
hand. The concepts therefore provide a starting point and a resting point in an 
intellectual process that leads to the legal conclusion, balancing the legitimate 
interests of the stakeholders in the outcome of a legal problem. 
 Coming back to the question of whether Nordic Contract Law ‘belongs’ to 
the civil law or to the common law family, the answer depends on whether 
there is no other alternative to that question. Is a horse an elephant or a gi-
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