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Preface

In 2012, the European Union launched a long term strategy entitled “Blue Growth” for the marine and maritime sectors. In this way, the EU’s Integrated Maritime Policy is contributing towards achieving the goals of the Europe 2020 strategy for smart, sustainable and inclusive growth. Following up on this is in 2013, the European Commission put forward a Proposal for a Directive on Maritime Spatial Planning and Integrated Coastal Management. The aim of the proposal is to promote the sustainable growth of maritime and coastal economic activities and the sustainable use of marine and coastal resources. Similar considerations are ongoing in the Nordic non-EU countries.

The EU Natura 2000 network of protected areas was established in order to protect the environment in the EU. This has been ongoing for more than a decade now and there is considerable experience on how the planning procedures work. It has emerged that one particularly cumbersome element in the Natura 2000 programme is how to agree on fisheries management measures in the offshore sites. It is a major challenge to manage sustainable human activities in the marine environment because knowledge on biodiversity, structures and functions of marine ecosystems is limited and data collection in marine waters is expensive and time consuming. Decisions must be taken whilst respecting the principles of good governance, especially with respect to the involvement of stakeholders when agreeing on regulatory measures to protect the marine environment.

The Nordic Marine Think Tank has found it very relevant to study the procedures for international cooperation in the management of Natura 2000 sites in EU waters and the “lessons learnt”. Such a study falls within the Think Tank’s overall aim of stimulating an informed and balanced public debate that improves the quality and democracy in the decision making processes in marine policy and management.

The Nordic Council of Ministers has kindly funded this study of strengths and weaknesses of the current EU Natura 2000 management system, including proposals on how the system might be improved.

The Nordic Marine Think Tank hopes that this study report will initiate a debate on improving the existing procedures. Changes in procedures should be debated thoroughly in relevant fora, including regional organisations, stakeholder forums, parliaments, management forums and the informed public.

Copenhagen, May 2014

 

Sten Sverdrup-Jensen

Chairman of the Nordic Marine Think Tank


Introduction

This TemaNord report is an analysis of the strengths and weaknesses of the procedures applied when dealing with the environment and fisheries in the Nordic countries. It focuses on the EU procedures and legal system applied when establishing fisheries management measures in designated marine offshore protected areas: in the so-called EU Natura 2000 sites. The main example used in the analysis is the designation by three countries of Natura 2000 sites on the Dogger Bank in the North Sea.

The report deals with marine areas outside 12 nautical miles (nm). Coastal areas inside 12 nautical miles should be studied separately because the coastal state has special rights in these areas and because the coastal zone presents several issues that are not prominent in offshore areas. In the coastal areas the pressure on coastal biodiversity is complicated by additional human activities and there are more stakeholders, possibly with traditional rights, interests and authorities to consider, than in areas further offshore.

A key point of this analysis is the clashes over legal and administrative principles that occur between the fisheries and the environmental approaches. Because of this the process of developing regulatory measures becomes particularly costly and cumbersome.

The overall aim of this report is to initiate a debate that can lead to better governance when adopting fisheries management measures in marine protected areas. The long term objective is to encourage the implementation of decision-making procedures that are more efficient and more effective than the existing ones. Such an objective requires considerable public debate. Some elements of the procedures must be linked to the fact that we are dealing with different ecosystems and regional management (e.g. the Baltic Sea and the North Sea), and this requires a broader debate than the debate within each country.

A sound scientific analysis can play a useful role as part of the public debate and the presentation of such considerations can help to bring the issue onto the public agenda.

The aim of this report is in line with the “Fitness Check” that is going on within the European Commission, aiming at identifying excessive burdens, overlaps, gaps, inconsistencies and/or obsolete measures which may have appeared over time.

The “Fitness Check” looks, inter alia, at:


	coherence in the legislation and whether there are any overlaps, inconsistencies and/or obsolete measures

	any barriers (including in other policy areas) to meeting the already agreed objectives.



The environmental and the fisheries legislation is at odds with respect to defining fisheries measures in Natura 2000 areas and this report identifies the mixture of international and national processes which have to be considered in order to achieve a more efficient process.

Scientifically defined objectives and optimal solutions must be complemented by a stakeholder process that includes their knowledge and goals in the planning and decision process within the framework of good governance. This process is time consuming, labour intensive and costly, but it may still produce the necessary legitimacy and support that an effective and efficient implementation process would require in order for it to succeed.

We hope that the report will help the evolution of procedures that are less resource demanding, more efficient, less costly, but which still ensure democracy in the process.

A draft of this report was available for the workshop on decision-making management procedures in environment and fisheries – cost – efficiency – democracy in selected procedures in Marine Spatial Planning. The workshop was held at the Konventum Conference Centre 22–23 October 2013 in Elsinore, Denmark. At the workshop there were presentations of experiences from Denmark, Iceland, Sweden, Netherlands and UK. The results of two EU FP7 projects (MASPNOSE and MESMA) were presented. The fishing industry also presented a reflection of the Dogger Bank process and this gave some interesting insights. ICES presented its role as provider of data and advice. Unfortunately, because of government change in Norway, a presentation of their experience was cancelled at the last moment. This report has been greatly improved by input at the workshop.
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Executive Summary

The exploitation of marine ecosystem resources should be managed in a holistic, integrated manner by means of an ecosystem approach, rather than separately in each sector, e.g. the Convention on Biological Diversity (1992),1 the FAO Reykjavik declaration (2001)2 and the EU Marine Strategy Framework Directive (2008).3

The TemaNord report is based on the marine ecosystem thinking, in particular the conservation of biodiversity in marine protected areas in the Northeast Atlantic Ocean and in maritime spatial planning of human activities. By way of example of regulating human activities we have used the development of EU fisheries measures in Natura 2000 sites. This process begins at the national level followed by cross-border coordination, rather than beginning with a coordinated effort considering the ecosystem as a whole.

In the North Sea three EU Member States have designated Natura 2000 sites in their part of the Dogger Bank sandbank in order to achieve favourable habitat conservation status. They cooperate to restrict bottom fishing gears so as to avoid degradation of the sandbank and its vulnerable species. This is the main case study used in this report.

The process begins as an environmental process involving environmental research and stakeholders in an environmental context. Then the process changes track and continues as a fisheries process (sector process) involving fisheries research and stakeholders. The information available from the environmental process is evaluated and supplemented in a fisheries context.

The report provides an analysis of the role of science and stakeholders. Science should provide the common platform for the subsequent negotiations among stakeholders. This requires a coordinated effort at the earliest stage of the process rather than several science groups supplementing each other at later stages. The latter approach is costly.

Fisheries stakeholders are organised in formal regional Advisory Councils which create a forum for stakeholder discussions on ecosystem issues in the Northeast Atlantic. While the mandate of these Councils is currently restricted to fisheries issues, they may also form the basis for organising other issues and other stakeholders so that they match the scale of ecosystems/regions. This would require that their affiliation, mandate and membership are reviewed and changed where appropriate.

The report is as follows:


	Chapter 1 gives the background to the regulation of human activities in marine offshore areas in the Northeast Atlantic Ocean.

	Chapter 2 presents the framework for good governance and a model of a negotiation framework for processes that should be agreed on before a formal process to develop measures begins. Elements that may lead to more efficient negotiations are further developed in the chapter.

	Chapter 3 describes the role of science in the negotiation processes at national and at EU level.

	Chapter 4 focuses on the definition of ecosystems, the scale of the issues, the ecosystem approach and the geographical division of marine areas in the EU legislation and the need for harmonisation.

	Chapter 5 presents an analysis in terms of strengths, weaknesses, opportunities and threats (SWOT) of the process for defining fisheries measures based on environmental concerns.

	Chapter 6 is a proposal for strengthening the processes and procedures. On the basis of the SWOT analysis in Chapter 5, this chapter lays out some elements of an improved process and procedure for the international establishment of regulating human impact in Natura 2000 areas or areas established with similar intentions.

	Annex I presents some of the central international organisations, Annexes II-VI provide short summaries of the central EU legislation, i.e. the Habitats Directive, Birds Directive, Marine Strategy Framework Directive, the Water Framework Directive and the Common Fisheries Policy. Finally Annex VII presents the Natura 2000 network and the process from designation to regulation of human activities.



The current process involves national proposal for designation of sites that are evaluated at EU level prior to the national adoption of the sites. The designation of sites is followed by national proposals for fisheries measures in the sites. These proposals are based on a coordinated analysis involving EU member states with fishing interests in the sites. The European Commission is empowered by means of delegated acts on the request from Member States involved to adopt fisheries measures in the Natura 2000 sites. The adoption of measures is notified to the European Parliament and the Council of Ministers and enters into force within two months if they have no objections.

The proposals for improving the efficiency of the structure and the procedures when establishing fisheries management measures in offshore protected areas (Natura 2000 sites in the EEZ)4 include the following:


	International coordination.

	Coordination between countries should take place at the earliest possible stage in regional organisations.

	Make more effective use of the international organisations (ICES, ITC/Biodiversity, GBIF)5 for creating databases (access to data) and coordination of data analysis. The weaker the scientific basis, the greater the need for solutions based on democratic debate to ensure that decisions are uncontested.




	Introduction of a single-stringed system structuring the national and international processes based on commitment from all participants.

	The procedure should be divided into four sections: bringing the issue onto political agenda, the scientific advice, stakeholder involvement and agreement on measures. These should be well-defined phases in the process. Furthermore, there should be an integrated environment-fisheries process including integrated scientific analysis. This procedure is currently carried out three times before a fisheries management decision is finally taken (in the form of a delegated act adopted by the Commission on the request from Member States involved). Firstly, at national level, including consultations with neighbouring countries (off shore areas), secondly at the EU level and thirdly again at national level/ in fisheries at regional level.

	Adoption of timeframe and mechanisms that assure that deadlines are adhered.




	Involvement of stakeholders.

	The present system includes few incentives to reach consensus and the process needs to be redefined in order to increase the pressure on the participants to reach consensus.

	Involvement of all stakeholders should be organised by extending and adjusting the existing Regional Advisory Councils (RACs) (now Advisory Councils) to the new single-stringed system.

	The funding at different stages, including the funding of the involvement of science and of stakeholders should be reconsidered and compared to the current expenditure, time consumption and labour intensity.




	International legislation.

	The need for harmonisation of maritime policies is recognized as well as the international dimension of exploitation and conservation. Regulating human activities, including fisheries, requires international agreement. The conflicts that are pointed out between fisheries and environmental legislation should be addressed.

	The single-stringed process that is proposed above should be embedded in the legal framework.





Such changes can only be implemented in the long term and should be debated thoroughly in relevant fora, including regional organisations, stakeholder forums, parliaments, management forums and in the public in general.

1.   Maritime Spatial Planning in the Northeast Atlantic Ocean
1.1   Introduction
Maritime Spatial Planning (MSP) of the use of the sea area outside the coastal zone, but within the Exclusive Economic Zone (EEZ) is largely based on national legislation, e.g. for oil and gas exploration and production. However, there is an international dimension because some issues cross EEZ boundaries and because activities in one area affect the environment in neighbouring areas. So countries cooperate on regulating the environmental impact under the umbrellas of several international organisations.
Transport and fisheries are regulated through United Nations (UN) and regional organisations. Within the European Union (EU), the Common Fisheries Policy (CFP) regulates fisheries. Other activities are regulated through different framework directives. When EU Member states develop and implement a sea region thematic strategy, according to the EU Marine Strategy Framework Directive, they should aim at the conservation of the marine ecosystems and address all human activities that impact the marine environment.
MSP has a clear geographical scope and decision processes are confined to those States that are directly affected. Starting from a North-East Atlantic perspective the legal frameworks are defined in the legislations of EU Member States and the EU. Outside the EU, Norwegian legislation is particularly important. In the Baltic Sea in addition to the EU and its Member States, the Russia Federation is also a player.
Philippe Sands has reviewed the principles of international environmental law.6 While Maritime Spatial Planning (MSP) is legally a national issue, countries do cooperate on MSP because of the cross-border issues. Maritime Spatial Planning in the Nordic countries is discussed in detail by Blæsbjerg et al. (2008).7 In March 2013 the EU Commission proposed a Directive on establishing a framework for maritime spatial planning and integrated coastal management.8
In this report we restrict ourselves to considering how fisheries regulations are being defined to meet environmental concerns in offshore marine area within EEZs. We have chosen these procedures for our study because they clearly illustrate the conflicts between the environment and the fisheries legislation. Most fish migrate over large areas while conservation of habitats can be considered at a much smaller scale.
The European legislation on nature conservation is amongst the most important drivers for MSP in Europe. This legislation is a part of the EU contribution to implementing the 1992 Convention on Biological Diversity.9 The two most significant elements are the Birds Directive 10 providing a framework for the identification and classification of Special Protection Areas (SPAs) for rare, vulnerable or regularly occurring migratory species, and the Habitats Directive11 requiring member states to select, designate and protect sites that support certain natural habitats or species of plants or animals as Special Areas of Conservation (SACs). Together, the SACs and the SPAs create a network of protected areas across the EU, known as the Natura 2000 network.
The knowledge on biodiversity, structures and functions of marine ecosystems is limited and data collection in marine waters is expensive and time consuming. However, the Biodiversity Convention (1992) requires that actions to protect areas and species be taken and should not wait until sufficient knowledge is available. Planning the use of the marine ecosystems must be done without full knowledge. The less the knowledge base there is in planning and decision making process, the more good governance is needed, especially with regard to the involvement of stakeholders.
There is a long and good tradition of involving stakeholders in maritime planning and the decision making processes. The stakeholders are organised on the basis of private initiatives, e.g. WWF, Greenpeace, SAR and national fisheries organisations. The Common Fisheries Policy (CFP) defines Advisory Councils: their structure, membership and tasks and because they are embedded in the CFP, these Councils hold a special position.
1.2   Marine ecosystems
An ecosystem is a community of living organisms (plants, animals and microbes) in conjunction with the non-living components of their environment (such as air, water and mineral soil), interacting as a system.12 Marine ecosystems have distinct organisms and characteristics that result from the unique combination of the physical factors that create them. Humans, with their cultural diversity, are an integral component of ecosystems and because human well-being is a central objective in the exploitation of the marine ecosystems, humans are singled out in maritime spatial planning.
Marine waters cover about two-thirds of the surface of the Earth. The world’s oceans and seas as a whole can be considered as one ecosystem which is subdivided into many large marine ecosystems e.g. UNEP eco-regions. However, in some contexts a small, local marine area may also be considered as a micro ecosystem.
Ecosystems may have different characteristics even if they are located in similar environments. All ecosystems are open systems, irrespective of the scale and are more or less inter-linked. A micro ecosystem can be a driver for the functioning of an ecosystem at macro scale.
Dynamics and functions of the ecosystems are affected by the shape of the ocean floor, the internal currents and the major ocean current systems, the sun, wind and weather. Ecosystems provide food, energy, minerals etc. for human benefit. Ecosystems are impacted by human activities and humans determine the use, utilization and conservation of marine resources and environment.
An ecosystem is interactively interwoven. However, the links that are to be addressed are not confined to the natural links, but links exist because of the industry structure, e.g. the tuna industry is multi-national and there are fleets that move between ecosystems. A holistic analysis should take into account both the “natural” interactions as well as those created by human activities.
1.3   Human activities affecting the Marine Ecosystems
Humans make many different uses of the marine environment and each sector is regulated almost separately. These human activities may be grouped as follows:

	Fisheries.

	Mining (incl. sand and gravel extraction).

	Diffuse sources (agriculture, eutrophication).

	Waste (litter, sewage).

	Hazardous substances (heavy metals, organic substances) both from diffuse and hot spots sources.

	Radioactivity (from hot spots).

	Energy production (oil and gas, wind, wave, tidal).

	Transport.

	Tourism – eco-tourism and other recreational use of the marine environment.


These human activities are regulated through a number of EU Directives including the Habitats Directive, (Annex II), the Birds Directive, (Annex III), the Marine Strategy Framework Directive, (Annex IV), Water Framework Directive, (Annex V) and the Common Fisheries Policy, (Annex VI). About 80% of the marine pollutants that threaten the marine environment stem from land-based activities (eutrophication, hazardous substances and radioactivity) and the regulation of these threats is based on national legislation subject to EU standards laid down in the Water Framework Directive.
There are conflicts between these activities. Jentoft and Knol13 provide an overview and discussion with a specific North Sea perspective.
1.4   Planning Human Activities in the sea
The United Nations Law of the Sea (1982)14 provides the legal framework and its roots go back to the late middle Ages when individual states required exclusivity in the oceans. In the 17th century Hugo Grotius15 argued that the sea outside the coastal zone was international territory and that all nations were free to use the sea for seafaring trade. However since then, the rights of coastal states to defend, use and regulate coastal and offshore waters have been further discussed and developed.
Although the Parties to the United Nations Convention on the Law of the Sea (UNCLOS) (1982) are conscious that the problems of oceans space are closely interrelated and need to be considered as a whole,16 much of the structure, regulation and planning of the sea continues to be based on sector-by-sector considerations guided by mainly commercial interests in using and exploiting the seas and their resources. Regulation is supplemented by conflict resolution between legitimate operators, as well as fighting illegal interference with legal trade. Recently, Frank Maes reviewed the legal basis for Maritime Spatial Planning.17 It was only after 1994 when UNCLOS came into force that it became legally clear how the coastal states should manage their territorial seas, exclusive economic zones and continental shelves. On the high seas the use and conservation of resources is to a large extent still a legally unsolved issue.
The planning tasks are often solved within the sector legislation that might seem the most appropriate. The individual sectors are best qualified to assess any issue related to their sector. However, this means that planning and regulating many maritime activities is fragmented and can be found in many different pieces of legislation.
An overall integrated planning includes consideration of the conservation of the marine environment. Environmental concerns have become increasingly important during recent decades and although the conservation of the marine environment is a cross-sectoral issue, the environmental authorities, responsible for the conservation of the marine environment, operate in parallel with other sectors. This setup does not seem coherent.
1.5   Biodiversity concerns
Biodiversity is a hot topic in the international debate, see Science.18 The answer to better managing the loss of biodiversity is, among others, Maritime Spatial Planning (MSP). MSP addresses a wide range of human use of the marine environment. Much of the MSP is developed sector by sector according to the rules and traditions in each sector. However, each sector, including fisheries should integrate environmental concerns and this includes biodiversity concerns into their policy, Agenda 21 (1992).19
The Natura 2000 programme is used throughout this report as the example of environmental conservation concerns. Natura 2000 is defined within the scope of the Biodiversity Convention. Fisheries are among the human impacts on the environment and restrictions are required to meet environmental objectives. The national environmental management authorities are responsible for the protection of the marine environment.
Box I

Conservation of marine biodiversity

Conservation of marine biodiversity, ecosystem approach in fisheries and the integration of environmental concerns into sector policies are on the agenda of fisheries management. Fisheries can and will contribute to the conservation of marine biodiversity, including fisheries management in protected areas. In some cases the innovation of fishing gears may allow the continuation of low impact fisheries in protected sites. If fisheries in a site are banned the fisheries will continue outside the site and the impact on the first site may be transferred to other areas of the marine environment (displacement).


1.6   Fisheries
Throughout this report, fisheries are used as the example of economic activity that impacts the marine environment. Fishing is an economic activity at sea, exploiting the fish resources and exploitation pressure is built to match the demand in the market. Fisheries provide an economic contribution to the sector, create jobs for the crew, for workers in the ports and landing sites, in the processing industry and in transport and trade. Fishing also provides employment for the shipbuilding industry, navigation equipment, supply of equipment for the detection and identification of fish stocks and the manufacture of fishing gear. Fisheries exploit the marine ecosystems and have side effects on the bottom fauna and produce unwanted by-catches. Fisheries management aims inter alia at balancing the benefits in the form of food with the adverse effects on the marine ecosystem.
Box II

Fishery

Contributes to food supply of healthy foods and feed for fish farming. Fisheries have had historically and still have a key role in many coastal regions. The EU is a net importer of fish (approx. 65% of the demand is met through imports).

Faroe Islands, Greenland, Iceland and Norway export the largest share of their catches. The EU is a major importer of fish and fish products from these countries.

Fisheries regulations have a multitude of objectives among others are:


	to resolve conflicts between fishermen and fisheries

	to resolve conflicts between different uses of the sea (e.g. oil and gas exploration and production or transport)

	to conserve juvenile fish and spawners

	to conserve habitats (e.g. spawning and nursery grounds and cold water corals).



Fisheries management has a long history with national legislation. Management has well established international cooperation and within the EU has a strong legal basis for management matching the migratory nature of fish stocks. The development of fishing vessels, equipment and gears in the last century has enabled fishing to expand offshore and to deeper waters. This process has been constantly ongoing. Increased capacity combined with efficiency per fishing unit has led to overfishing. Mitigating the negative effects of overfishing requires detailed regulation of fisheries to ensure sustainability (maintain fish stocks at a level that provides fishing opportunities in coming years). The increased fishing capacity also affects by-catches in areas with mixed fish stocks and non-target species.


The Natura 2000 process helps to understand how maritime spatial planning may function and how the EU decision making procedures for environmental and fisheries management of the marine ecosystem are at odds.20 Fisheries management based on the Common Fisheries Policy (CFP) is a centralised decision-making process, while the environmental process is bottom-up based on national proposals that are coordinated in a subsequent step. The national processes are confined by international agreements defining the general framework and goals and common guidelines. This asymmetry leads to inefficient processes when fisheries are dealt with in an environmental context and vice-versa.
There is therefore a need to reflect on these procedures both from an environmental as well as from a fisheries angle. These reflections should lead to recommendations for organising the decision processes better.
Aspects of the Natura 2000 process have been analysed by the MASPNOSE21 project, which focused on the North Sea. The ongoing EU project on Transboundary Planning in the European Atlantic Ocean (begun March 2013) looks at the process in areas in the Celtic and Irish Sea and in the south Guadiana/Bay of Cádiz.22
1.7   Regional International Environmental and Fisheries Organisations in the North-East Atlantic Ocean
Intergovernmental organisations coordinate the regulation of human impact on the marine ecosystems. In the Northeast Atlantic there are two central environmental organisations: OSPAR with the Northeast Atlantic Ocean as convention area and in the Baltic Sea HELCOM with a similar role for the Baltic Sea. A third organisation, the Arctic Council was established in 1991 with a wide scope extending beyond environmental issues, e.g. the Council agreed in 2011 the Arctic Search and Rescue Agreement, which was the first binding treaty concluded under its auspices.
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