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Summary

The last few years have seen a lot of activity within the Nordic mining industry. New mines have opened, but there have also been cases of bankruptcies. Heightened activity has in turn led to discussions on the role of legislation and taxation in ensuring that mining contributes to sustainable development. At the same time, a number of voluntary sustainability initiatives have appeared. The aim of this report is to give an overview of legislation and taxation concerning the Nordic mining industry.

For historic reasons, the Nordic countries share a lot of similarities in legislation. And not least with regards to environmental laws, the EU has contributed to further harmonisation, even among the non-member states Iceland and Norway. Yet important differences exist. Legal revisions are sometimes the result of much-publicised problems, so experiences in each country play an important role. For example, Norway gives its Sami population and municipalities a stronger say. The Finnish Mining Act includes provisions for mandatory mine safety permits. Denmark and Iceland have relatively smaller mineral industries, which is also reflected in the focus of their subsoil raw material laws. Greenland is perhaps the greatest outlier with regards to legal framework. For example, it does not differentiate between landowner and state-owned minerals, and Social Impact Assessments and negotiated Impact Benefit Agreements are standard requirements, unlike in its Nordic neighbours.

An overview of taxation also indicates both similarities and differences: Finland and Sweden are ranked as having among the lowest effective taxes on mining internationally, while the rate in Norway seem to be somewhat higher. Greenland is an outlier here too, with high royalties in a Nordic context. The Greenlandic level is however more comparable to the global median. At the same time, comparisons should be considered with care, as a range of taxes as well as possible tax deductions play an important role in the actual outcome.


1. Background

The last few years have been dramatic for the Nordic mining industry. Surging commodity prices have led to a large increase in exploration and extraction of minerals. In many cases, this has been welcomed locally as a source of new jobs and development opportunities. But it has also sparked conflict, especially in areas where mines potentially compete for land with other sectors and stakeholders. Thus, mining and sustainable development has become a popular and contentious topic for discussion in the Nordic region just like elsewhere.

Mining is the primary source of important metals and minerals for areas ranging from traditional construction to green technology. Yet mining is also associated with a number of negative consequences, such as large quantities of waste, emissions to water and air, and noise. Furthermore, mineral markets are cyclical, and both booms and busts create challenges for both companies and communities. Not least has this been demonstrated more recently as tumbling commodity prices have led to mining companies scaling down or even closing production. Talvivaara Sotkamo in Finland and Northland Resources in Sweden filed for bankruptcy in November and December 2014 respectively. In Norway, there have been layoffs at several mines.

The last few years have seen some development in the legal framework addressing different aspects of mining and sustainability. Examples include changes in taxation regimes and requirements on companies to establish funds for post-closure rehabilitation. From a company perspective, it has become increasingly evident that success is dependent on support from local communities. In other words, companies need a “social licence to operate”. At a minimum, this means adhering to legal requirements, although this may not be enough.

1.1 Focus, limitations and organisation of study

This pre-study aims to review the legal frameworks regulating mining activities and mining taxation, and how these differ from one another, in the Nordic countries. This is potentially a daunting task. Mining activities can be sorted along a timeline, from prospecting and exploration, through mine development and thereafter production, to eventually mine closure and after-care. Each phase has its distinct sustainability challenges, and different phases involve different laws. Many issues are not exclusive for extractive industries, but rather involve a broader array of companies. Here, we will focus on what is more specific for the mining sector. Consequently, the legal review will focus especially on mineral and mining laws, and therefore also in particular on the permitting phase.

Further limitations include the following: Firstly, because of the focus on mineral and mining laws, special attention will be on minerals covered by these specific sector laws. This includes metals, but to a more varying degree aggregates and industrial minerals. Secondly, related activities such as smelting and pelletising are generally excluded from this report.

The rest of the pre-study is organised as follows: It starts with a review of the legal frameworks governing mining in the Nordic countries, with a particular focus on mining and mineral laws. Here, it will present some key common traits in how the Nordic mining companies have legislated around this issue, before looking at individual country specificities. After this, a review of current taxation regimes will be presented. Key information on taxation is summed up in a table in appendix A.


2. Comparative review of legal frameworks in the Nordic countries

There are some significant differences between the Nordic countries when it comes to mining. Denmark and Iceland has no current or planned mines, and quarrying plays an overall less significant part of their national economy. For Finland, Norway and Sweden, mining is important, but first and foremost on the regional level. There are no active mines in Greenland today, but mining can potentially play a pivotal role for the country’s economy. Greenland also has a more extreme situation with regards to geography and demographics than other Nordic countries. The specifics of each country will be discussed in more detail in the following sections.

At the same time, the Nordic countries also share many common traits in how they govern mining activities. For example, they share legal tradition. Permitting is generally done on a case-by-case assessment. Common concern for the environment has led to a convergence of mining laws; not only in the Nordic region, but globally.1 The extensive amount of EU directives in this area illustrates this. Furthermore, Finland, Greenland, Norway and Sweden have all expressed similar political ambitions to promote mining as well as sustainable development. This is reflected by the mineral strategies adopted by each of these countries in recent years.

Here, we will sketch out some of the main, common characteristics of the legal framework around mining activities in the Nordic countries. Point of departure for the analysis is the normal timeline for a mine, which is the same regardless of location: from permitting procedure and mine development, through production to mine closure, aftercare and monitoring. Each phase is associated with different sustainability issues, and also different parts of legislation. This is illustrated in the figure below:


Figure 1
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As the figure shows, mining activities are bound by a large number of laws, which touch upon different aspects of economic, environmental and social sustainability. The list of issues and laws is not exhaustive. Many of the laws are not specific for mining, but rather apply for environmentally hazardous industries in general, or even for all companies. In this review, we will give extra attention to the permitting phase of mining, and especially mineral and mining laws, as this sets mining apart from other sectors.

2.1 Mineral and mining laws

The first steps towards mining are prospecting, exploration and mine development. Permitting procedures are important as this is where competing claims for land, such as mining, nature conservation, tourism, reindeer herding and so forth, are weighed and solved. It is also here that many of the conditions for mining activities are set. Although expressed differently in different countries, the stated overall aim of the procedure is to promote sustainable development.

Several of the Nordic countries’ legal frameworks are considered to be very beneficial for promoting mining activities. The Fraser Institute, a Canadian think tank, publishes an annual survey of mining and exploration companies. According to the authors, the survey “is an attempt to assess how mineral endowments and public policy factors such as taxation and regulatory uncertainty affect exploration investment”.2 Inter alia, the respondents are asked to assess their perception of different jurisdictions’ mineral policies, and whether these encourage or deter investment. Of the 112 jurisdictions included in 2013, Sweden and Finland received the highest scores of all, while Norway and Greenland ranked as number 10 and 23 respectively. The following year, Finland retained its second place while Sweden, Norway and Greenland came in fourth, 18th and 32nd place respectively.3 Denmark and Iceland were not included in the surveys.

The norm is to differentiate between landowner minerals on the one hand, and state-controlled/owned minerals on the other. Among the former are usually industrial minerals such as gravel and sand, whereas the latter commonly include metallic minerals such as iron, copper and gold. Which minerals fall into either group varies slightly between the Nordic countries. Finnish and Swedish laws similarly list a number of elements and minerals which are considered as “mining minerals” and “concession minerals” respectively. The Icelandic Act on the Survey and Utilisation of Ground Resources lists a number of minerals which may be surveyed and utilised by the landowner without a licence. In Norway, state-owned minerals are those with density above 5 g/cm3. And the Act on the Use of the Danish Subsoil applies to raw materials which have not been subject to private economic exploitation in the country prior to 23 February 1932. Here, Greenland is the exception to the Nordic trend as its Mineral Resources Act does not differentiate between landowner and state-controlled minerals.

Permitting procedures for landowner minerals and state-controlled minerals differ. Exploration for or exploitation of the former can generally be done by the landowner, or by another party through agreement with the landowner, often subject to an environmental permit. Procedure is more elaborate for state-controlled minerals, as a permit is needed regardless of who actually owns the land, and the procedure is done case-by-case. This will be the main focus here.

The first step is prospecting including exploration. In the Nordic countries, limited prospecting is legal for all without a permit within certain limitations, following the tradition of Freedom to Roam. In other words, the general public has a right to access certain public or privately owned lands, and can thereby conduct limited prospecting. For more extensive activity and exclusive rights to exploration, a permit is needed, which is granted by a public authority. The exact procedure for obtaining such a permit differs from country to country, but may include e.g. submission of working plans and public information or consultations. An exploration permit usually gives priority to an exploitation permit. Procedure for the latter is more elaborate, involving more documentation and consultation with a larger number of stakeholders. An important part of the exploitation permitting process is to judge whether the mineral deposit in question can be extracted in an economically feasible manner – in other words, economic sustainability.

As the country-specific sections will show, some differences exist in the Nordic countries’ mining and minerals legislation. A notable example is the case of Samis in Finland, Norway and Sweden. All three countries recognise the Samis as an indigenous people with particular rights, a fact which is enshrined in their respective constitutions. Yet they differ in how Sami rights and interests are included and reflected in various laws. For example, in both Finland and Norway, the Samis’ rights enjoy particular protection in certain areas. In Sweden, reindeer herding is protected in large parts of the country, but only to the same degree as certain other land uses of national interest. Negotiations on a Nordic Sami Convention were initiated in 2011, which may possibly contribute to harmonising rules between Finland, Norway and Sweden, although this has yet to be seen.

Finally, as we will see later, especially Greenland is an outlier in terms of legislation: For example, its Mineral Resources Act includes provisions for prospecting permits and small-scale exploitation licences, unlike the other Nordic countries. Furthermore, Greenland demands that permit applicants conduct not only an Environmental Impact Assessment (EIA), which we will look at next, but also a Social Impact Assessment (SIA). Also, licences are generally contingent on agreement with Greenlandic authorities on an Impact Benefit Agreement (IBA).

2.2 Other relevant legislation

In order to open a mine, and once a mine has opened, companies need to comply with a number of other laws. Notably, a large focus of the mine permitting phase is environmental legislation. This is taken into account through environmental permitting processes by which a number of conditions may be imposed on mining activities, such as limitations on emissions to water, air and land. Mining companies are also required to report on their environmental performance.

The exact structure of environmental legislation varies between the Nordic countries, from a number of different laws in Finland to a consolidated Environmental Code in Sweden. However, provisions are very similar, not least due to the fact that it has been developed and harmonised through EU legislation.4 For example, there exists a specific Mining Waste Directive (2006/21/EC). Another example is the environmental permitting process, which is guided by a number of principles: it should be precautionary, solutions should be based on best available technology, and the polluter shall pay for damage caused. These principles among others are reflected in the EU Industrial Emissions Directive (2010/75/EU), which replaced the previous Directive concerning integrated pollution prevention and control (2008/1/EC).

Exploitation activities, and in some cases even exploration, is usually subject to an Environmental Impact Assessment (EIA). The aim of the assessment is to identify and describe possible impacts of activities on their surroundings, including animals, plants and human health. It includes a (pre-project) baseline assessment in order to facilitate planning, mitigation and monitoring. The extent of the EIA varies however depending on what type of mining activity is planned. Usually, mineral exploration does not require as extensive an assessment as for mineral exploitation. Also, there are some differences between countries despite harmonisation through the EU Directive on the Assessment of the Effects of Certain Public and Private Projects on the Environment. This is also known as the EIA directive (2011/92/EU).

Another set of laws which are of importance in the permitting phase focuses on spatial planning. Mineral extraction differs from many other industries by the fact that it can only be conducted in certain places, namely where there is a mineral deposit. At the same time, the same areas may be used for other activities, and one function of planning legislation is therefore to facilitate and improve decision-making.

The planning system of the three Scandinavian countries is compared in a report from 2013, albeit with a focus on housing development. The report states that “[i]n a European administrative and legal context Scandinavian planning systems are characterized by comprehensive planning […] with relatively strong municipalities, weak regional levels and a strong sectorial interest”.5 An important difference, however, is that in Norway, spatial planning is conducted on three levels (state, regional, municipal), in Denmark on two (state and regional) and in Sweden on one (municipal). Also, the European Commission has in the past commissioned a report which looks at the relationship between planning and minerals supply. The report, now slightly dated, covers Denmark, Finland, Norway and Sweden, as well as other EU member states.6 As the country-specific reviews will show, national planning laws play an important, but different role in most the Nordic countries.

Following permitting, there is obviously a slew of other laws that is of importance with regards to promoting sustainability within the mining sector. Many of these are not specific for mining, but rather apply to companies in general. A few of them will be mentioned here.

Work conditions and work environment has for a very long time been considered an important aspect of sustainability and mining. The Nordic countries are generally characterised by the fact that rights and conditions, such as wages and work hours, are decided through collective bargaining and agreements between labour unions and employer representatives. In some cases, legislation may restrict itself to stipulating minimum rights, if any at all. On the other hand, work environment issues concerning safety are regulated in legislation. Mining is traditionally considered a relatively dangerous profession. In the last decades, the number of accidents and fatalities within the mining sector has fallen throughout the world.7 Nonetheless, mining still faces a number of challenges and there is room for improvement. The Nordic countries have similar legislation with regards to work environment.8 For example, Finland, Norway and Sweden have ratified the ILO Safety and Health in Mines Convention of 1995. Here as well, the EU has contributed to harmonisation through directives such as 92/85/EEC on safety and health of pregnant workers, 92/91/EEC on the safety and health protection of workers in the mineral-extracting industries and 92/104/EEC on the safety and health protection of workers in surface and underground mineral extracting industries.9 These have since been transposed into national laws and regulations.

However, some differences exist. For example, a 2011 study commissioned by the Nordic Council of Ministers has compared legislation and legal practices in the Nordic countries concerning labour inspection.10 The report notes that the Nordic countries differ in how labour inspection is organised, and in follow up systems. Penal clauses for breaches of legislation vary from fines up to imprisonment for two years. Furthermore, the Finnish Mining Act stipulates that a mining safety permit is required prior to establishing a mine. This provision is not found in other Nordic countries’ mining and mineral legislation.

Reporting, such as through annual reports, is an important tool for both mining companies and their stakeholders. It facilitates assessments and comparisons of company performance on a number of dimensions: notably profitability for investors, but potentially also their contribution to sustainable development. Companies report according to the demands of both formal legislation and regulations, and in some cases also according to voluntary standards. The most well-known and widespread of these is the Global Reporting Initiative (GRI). In some cases, voluntary standards have been made into legislation. One prominent example is the EU adoption of the International Financial Reporting Standards, developed by the International Accounting Standards Board. A new Accounting Directive was adopted by the EU in 2013, to which member states have until 20 July 2015 to comply. Notably, special provisions apply for companies in the extractive industries, which shall report on payments to governments. Reporting requirements are comparable to what has to be disclosed by an undertaking participating in the Extractive Industries Transparency Initiative (EITI).11

Legislation on what information has to be disclosed varies depending on the size and type of company. On 29 September 2014, the European Council adopted the Directive on disclosure of non-financial and diversity information by large companies and groups. Companies concerned will have to disclose information on policies, risks and outcomes as regards environmental matters, social and employee-related aspects, respect for human rights, anti-corruption and bribery issues, and diversity on boards of directors. EU member states have two years to transpose the Directive into national legislation. The new rules apply to certain large companies with more than 500 employees, in total around 6,000 companies and groups across the EU, many of which already report voluntarily on sustainability. Most of the Nordic mining companies have fewer employees than this, and therefore the new reporting requirements should not be mandatory for them. However, the number of affected companies may increase in the process of national transposition, as member states have the right to go beyond the requirements of the EU directive.12

3. Individual country mining and mineral legislation review
3.1 Denmark
Denmark has no active mines, and lacks economically exploitable metallic mineral resources.13 Its extractive industry is focused mainly on nonmetallic minerals including salt, stone, gravel, sand, chalk and limestone, which are used primarily in building and construction projects in Denmark. Furthermore, the country has an offshore oil and gas sector. Production levels have been in decline since 2004. It generated DKK 22.1 bn in revenues to the Danish state in 2013, down from DKK 30.3 bn in 2011.
In addition to Denmark proper, the Kingdom of Denmark also comprises the autonomous countries of the Faroe Islands and Greenland. The latter has a history of mining, and a large potential for future exploitation. This will be covered in more detail in a separate chapter. Notably, Denmark ratified ILO convention 169, also known as the Indigenous and Tribal Peoples Convention, in 1996. The Danish Government has declared that the Inuit of Greenland are the only indigenous people in Denmark covered by the Convention, and that current home rule in Greenland is appropriate and in accordance with the provisions stipulated in its section 14.14
The Faroe Islands have had a degree of self-rule from Denmark since 1948. They are not considered to have any significant mineral resources, although a small amount of coal and industrial minerals is reportedly extracted for domestic consumption. There is also on-going offshore oil and gas exploration, but with no production as of yet.15

3.1.1 Permits and provisions according to the Subsoil Act
16
17

Other provisions in the Subsoil Act touch upon damage compensations, revocation of licences, expropriation of property, appeals processes and penalties, as well as special provisions for hydrocarbons, geothermal energy and underground storage.
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